Trade Agreements Act of 1979

TITLE III-GOVERNMENT PROCUREMENT

SEC. 301. GENERAL AUTHORITY TO MODIFY DISCRIMINATORY PURCHASING
REQUIREMENTS

(a) PRESIDENTIAL WAIVER OF DISCRIMINATORY PURCHASING REQUIREMENTS. —
Subject to subsection (f) of this section, the President may waive, in whole or in part,
with respect to eligible products of any foreign country or instrumentality
designated under subsection (b), and suppliers of such products, the application of
any law, regulation, procedure, or practice regarding Government procurement that
would, if applied to such products and suppliers, result m treatment less favorable
than that accorded —

(1) to United States products and suppliers of such products; or

(2) to eligible products of another foreign country or instrumentality which is
a party to the Agreement and suppliers of such products.

(b) DESIGNATION OF ELIGIBLE COUNTRIES AND INSTRUMENTALITY’S. — The
President may designate a foreign country or instrumentality for purposes of
subsection (a) only if he determines that such country or instrumentality —

(1) is a country or instrumentality which (A) has become a party to the
Agreement or the North American Free Trade Agreement, and (B) will provide
appropriate reciprocal competitive government procurement opportunities to
United States products and suppliers of such products;

(2) is a country or instrumentality, other than a major industrial country,
which (A) will otherwise assume the obligations of the Agreement, and (B) will
provide such opportunities to such products and suppliers;

(3) is a country or instrumentality, other than a major industrial country,
which will provide such opportunities to such products and suppliers; or

(4) is a least developed country.

() MODIFICATION OR WITHDRAWAL OF WAIVERS AND DESIGNATIONS. — The
President may modify or withdraw any waiver granted pursuant to subsection (a) or
designation made pursuant to subsection (b).

(d) LIMITATIONS ON WAIVER AUTHORITY NOT EFFECTIVE UNLESS PROVISION
AMENDED. —The authority of the President under subsection (a) to waive any laws,
regulation, procedure, or practice shall be effective notwithstanding any other
provision of law hereafter enacted (excluding the provisions of and amendments
made by the Buy American Act of 1988) unless such other provision specifically

refers to and amends this section.



() PROCUREMENT PROCEDURES BY CERTAIN FEDERAL AGENCIES. —
Notwithstanding any other provision of law, the President may direct any agency of
the United States listed in Annex 1001.1a-2 of the North American Free Trade
Agreement to procure eligible products in compliance with the procedural provisions
of chapter 10 of such Agreement.

(f) SMALL BUSINESS AND MINORITY PREFERENCES. — The authority of the
President under subsection (a) to waive any law, regulation, procedure, or practice
regarding Government procurement does not authorize the waiver of any small
business or minority preference.

(19 U.S.C. 2511)
(Amended by P.L. 100-418, Sec. 7005(e), Aug. 23, 1988, 102 Stat. 1553; P.L. 103-182,
Sec. 381(a), Dec. 8,1993, 107 Stat. 2128,)

SEC. 302. AUTHORITY TO ENCOURAGE RECIPROCAL COMPETITIVE
PROCUREMENT PRACTICES
(a) AUTHORITY TO BAR PROCUREMENT FROM NON-DESIGNATED COUNTRIES. —

(1) IN GENERAL. — Subject to paragraph (2), the President, in order to
encourage additional countries to become parties to the Agreement and to provide
appropriate reciprocal competitive government procurement opportunities to
United States products and suppliers of such products —

(A) shall, with respect to procurement covered by the agreement, prohibit
the procurement, after the date on which any waiver under section 301(a)
first takes effect, of products —

(i) which are products of a foreign country or instrumentality which
is not designated pursuant to section 301(b), and
(i1) which would otherwise be eligible products; and

(B) may, with respect to procurement covered by the Agreement, take
such other actions within the President's authority as the President deems
necessary.

(2) EXCEPTION. —Paragraph (1) shall not apply in the case of procurements for
which—

(A) there are no offers of products or services of the United States or of
eligible products; or

(B) the offers of products or services of the United States or of eligible
products are insufficient to fulfill the requirements of the United States
Government.

(b) DEFERRALS AND WAIVERS. — Notwithstanding subsection (a), but in
furtherance of the objective of encouraging countries to become parties to the

Agreement and provide appropriate reciprocal competitive government procurement



opportunities to United States products and suppliers of such products, the
President may—

(1) waive the prohibition required by subsection (a)(1) on procurement of
products of a foreign country or instrumentality which bas not yet become a party
to the Agreement but-

(A) has agreed to apply transparent and competitive procedures to its
government procurement equivalent to those in the Agreement, and

(B) maintains and enforces effective prohibitions on bribery and other
corrupt practices in connection with its government procurement;

(2) authorize agency heads to waive, subject to interagency review and
general policy guidance by the organization established under section 242(a) of
Trade Expanding Act of 1962 (19 U.S.C. 1872(a)), such prohibition on a
case-by-case basis when in the national interest; and

(3) authorize the Secretary of Defense to waive, subject to interagency review
and policy guidance by the organization established under section 242(a) of
Trade Expanding Act of 1962 (19 U.S.C. 1872(a)), such prohibition for products
of any country or instrumentality which enters into a reciprocal procurement
agreement with the Department of Defense.

Before exercising the waiver authority under paragraph (1), the President shall
consult with the appropriate private sector advisory committees established under
section 136 of the Trade Act of 1974 and with the appropriate committees of the
Congress.

(c) REPORT ON IMPACT OF RESTRICTIONS. —

(1) IMPACT ON THE ECONOMY.—On or before July 1,1981, the President shall
report to the Committee on Ways and Means and the Committee on
Government Operations of the House of Representatives and to the Committee
on Finance and the Committee on Governmental Affairs of the Senate on the
effects on the United States economy (including effects on employment,
production, competition, costs and prices, technological development, export
trade, balance of payments, inflation, and the Federal budget) of the refusal of
developed countries to allow the Agreement to cover the entities of the
governments of such countries which are the principal purchasers of goods and
equipment in appropriate product sectors.

(2) RECOMMENDATIONS FOR ATTAINING RECIPROCITY. —The report required by
paragraph (1) shall include an evaluation of alternative means to obtain equity
and reciprocity in such product sectors, including (A) prohibiting the
procurement of products of such countries by United States entities not covered
by the Agreement, and (B) modifying the application of title III of the Act of
March 3,1933 (41 U.S.C. 10a et seq.), commonly referred to as the Buy American



Act. The report shall include an analysis of the effect of such alternative means
on the United States economy (including effects on employment, production,
competition, costs and prices, technological development, export trade, balance
of payments, inflation, and the Federal budget), and on successful negotiations
on the expansion of the coverage of the Agreement pursuant to section 304(a)
and (b), other trade negotiating objectives, the relationship of the Federal
Government to State and local governments, and such other factors as the
President deems appropriate.

(3) CONSULTATION. —In the preparation of the report required by paragraph
(1) and the evaluation and analysis required by paragraph (2), the President
shall consult with representatives of the public, industry, and labor, and make
available pertinent, nonconfidential information obtained in the course of such
preparation to the advisory committees established pursuant to section 135 of
the Trade Act of 1974.

(d) PROPOSED ACTION. —

(1) PRESIDENTIAL REPORT.—On or before October 1,1981, the President shall
prepare and transmit to the congressional committees referred to in subsection
(c)(1) a report which describes the actions be deems appropriate to establish
reciprocity with major industrialized countries in the area of Government
procurement.

(2) PROCEDURE. —

(A) PRESIDENTIAL DETERMINATION. —If the President determines that
any changes in existing law or new statutory authority are required to
authorize or to implement any action proposed in the report submitted
under paragraph (1), he shall, on or after January 1, 1982, submit to the
Congress a bill to accomplish such changes or provide such new statutory
authority. Prior to submitting such a bill, the President shall consult with
the appropriate committees of the Congress having jurisdiction over
legislation involving subject matters which would be affected by such action,
and shall submit to such committees a proposed draft of such bill.

(B) CONGRESSIONAL CONSIDERATION. — The appropriate committee of
each House of the Congress shall give a bill submitted pursuant to
subparagraph (A) prompt consideration and shall make its best efforts to
take final committee action on such bill in an expeditious manner.

(19 U.S.C. 2512)
(Amended by P.L. 103-182, Sec. 381(b), Dec. 8, 1993, 107 Stat. 2129,)

SEC. 303. WAIVER OF DISCRIMINATORY PURCHASING REQUIREMENTS



WITH RESPECT TO PURCHASES OF CIVIL ATRCRAFT
The President may waive the application of the provisions of title III of the Act of
March 3,1933 (41 U.S.C. 10a et seq.) popularly referred to as the Buy American Act,
in the case of any procurement of civil aircraft and related articles of a country or
instrumentality which is a party to the Agreement on Trade in Civil Aircraft
referred to in section 2(c) and approved under section 2(a). The President may modify

or withdraw any waiver granted pursuant to this section.
(19 U.S.C. 2513)

SEC. 304 EXPANSION OF THE COVERAGE OF THE AGREEMENT

(a) OVERALL NEGOTIATING OBJECTIVE. — The President shall seek in the
renegotiations provided for in article XXIV(7) of the Agreement more open and
equitable market access abroad, and the harmonization, reduction, or elimination of
devices which distort trade or commerce related to Government procurement, with
the overall goal of maximizing the economic benefit to the United States through
maintaining and enlarging foreign markets for products of United States agriculture,
industry, mining, and commerce, the development of fair and equitable market
opportunities, and open and nondiscriminatory world trade. In carrying out the
provisions of this subsection, the President shall consider the assessment made in
the report required under section 306(a).

(b) SECTOR NEGOTIATING OBJECTIVES. —The President shall seek, consistent with
the overall objective set forth in subsection (a) and to the maximum extent feasible,
with respect to appropriate product sectors, competitive opportunities for the export
of United States products to the developed countries of the world equivalent to the
competitive opportunities afforded by the United States, taking into account all
barriers to, and other distortions of, international trade affecting that sector.

() INDEPENDENT VERIFICATION OBJECTIVE. — The President shall seek to
establish in the renegotiation provided for in article XXIV(7) of the Agreement a
system for independent verification of information provided by parties to the
Agreement to the Committee on Government Procurement pursuant to article
XIX(5) of the Agreement.

(d) REPORTS ON NEGOTIATIONS. —

(1) REPORT IN THE EVENT OF INADEQUATE PROGRESS. — If, during the
renegotiations of the Agreement, the President at any time determines that the
renegotiations are not progressing satisfactorily and are not likely to result,
within twelve months of the commencement thereof, in an expansion of the
Agreement to cover purchases by the entities of the governments of developed

countries which are the principal purchasers of goods and equipment in



appropriate product sectors, he shall so report to the congressional committees
referred to in section 302(c)(1). Taking into account the objectives set forth in
subsections (a) and (b) of this section and the factors required to be analyzed
under section 302(c), the President shall further report to such committees
appropriate actions to seek reciprocity in such product sectors with such
countries in the area of government procurement.

(2) LEGISLATIVE RECOMMENDATIONS. — Taking into account the factors
required to be analyzed under section 302(c), the President may recommend to
the Congress legislation (with respect to entities of the Government which are
not covered by the Agreement) which may prohibit such entities from
purchasing products of such countries.

(3) ANNUAL REPORTS.—Each annual report of the President under section
163(a) of the Trade Act of 1974 made after July 26,1979 shall report the
actions, if any, the President deemed appropriate to establish reciprocity in
appropriate product sectors with major industrial countries in the area of
government procurement.

(e) EXTENSION OF NONDISCRIMINATION AND NATIONAL TREATMENT. — Before
exercising the waiver authority in section 301 for procurement not covered by the
Agreement on the date it enters into force with respect to the United States, the
President shall follow the consultation provisions of section 135 and chapter 6 of
title I of the Trade Act of 1974 for private sector and congressional consultations.

(19 U.S.C. 2514)
(Amended by Oct. 11, 1996, P. L. 104-295, Sec. 20(c)(11), 110 Stat. 3528.)

SEC. 305. MONITORING AND ENFORCEMENT.

(a) MONITORING AND ENFORCEMENT STRUCTURE RECOMMENDATIONS. —In the
preparation of the recommendations for the reorganization of trade functions, the
President shall ensure that careful consideration is given to monitoring and
enforcing the requirements of the Agreement and this subchapter, with particular
regard to the tendering procedures required by the Agreement or otherwise agreed
to by a country or instrumentality likely to be designated pursuant to section 301(b).

(b) RULES OF ORIGIN. —

(1) Advisory rulings and final determinations. —For the purposes of this
subchapter, the Secretary of the Treasury shall provide for the prompt issuance
of advisory rulings and final determinations on whether under section 308(4)(B),
an article is or would be a product of a foreign country or instrumentality
designated pursuant to section 301(b):

(2) PENALTIES FOR FRAUDULENT CONDUCT. — In addition to any other



provisions of law which may be applicable, section 1001 of title 18, United sates
Code, shall apply to fraudulent conduct with respect to the origin of products for
purposes of qualifying for a waiver under section 301 or avoiding a prohibition
under section 302.

(¢) REPORT TO CONGRESS ON RULES OF ORIGIN. —

(1) DOMESTIC ADMINISTRATIVE PRACTICES.—As soon as practicable after the
close of the two-year period beginning on the date on which any waiver under
section 301(a) first takes effect, the President shall prepare and transmit to
Congress a report containing an evaluation of administrative practices under
any provision of law which requires determinations to be made of the country of
origin of goods, products, commodities, or other articles of commerce. Such
evaluation shall be accompanied by the President's recommendations for
legislative and executive measures required to improve and simplify and to
make more uniform and consistent such practices. Such evaluation and
recommendations shall take into account the special problems affecting insular
possessions of the United States with respect to such practices.

(2) FOREIGN ADMINISTRATIVE PRACTICES. — The roper required under
paragraph (1) shall contain an evaluation of the administrative practices under
the laws of each major industrial country which require determinations to be
made of the country of origin of goods, products, commodities, or other articles of
commerce, including an assessment of such practices on the exports of the
United States.

(19 U.S.C. 2515)
(Amended by P.L. 100-418, Sec. 7003, Aug. 23, 1988, 102 Stat. 1548; P.L.. 103-465,
Secs. 341, 342(c), 343(c), Dec. 8, 1994, 108 Stat. 4951, 4963, 4955.; Oct. 11, 1996, P. L.
104-295, Sec. 20(c)(10), (13), 110 Stat. 3528.)
*1
SEC. 307 AVAILABILITY OF INFORMATION TO MEMBERS OF CONGRESS
DESIGNATED AS OFFICIAL ADVISERS

The United States Trade Representative shall make available to the Members of
Congress designated as official advisers pursuant to section 161 of the Trade Act of
1974 information compiled by the Committee on Government Procurement under
article XIX(5),*2 of the Agreement.
(Amended by P.L. 103-465, Sec. 342(e), Dec. 8, 1994, 108 Stat. 4953.)
(19 U.8.C. 2517)

*1 Section 306 was repealed by P.1.103-355 Sec. 7206(c), Oct. 13, 1994, 108 Stat. 3382

*2 S0 in original. The comma probably should not appear.
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SEC. 308. DEFINITIONS
As used in this title—

(1) Agreement. The term “Agreement” means the Agreement on Government
Procurement referred to in section 101(d)(17) of the Uruguay Round Agreements
Act, as submitted to the Congress, but including rectification’s, modifications,
and amendments which are accepted by the United States. —

(2) CIVIL AIRCRAFT.—The term “civil aircraft and related articles” means—

(A) all aircraft other than aircraft to be purchased for use by the
Department of Defense or the United States Coast Guard;

(B) the engines (and parts and components for incorporation therein) of
such aircraft;

(C) any other parts, components, and subassemblies for incorporation in
such aircraft; and

(D) any ground flight simulators, and parts and components thereof, for
use with respect to such aircraft, whether to be purchased for use as
original or replacement equipment in the manufacture, repair, maintenance,
rebuilding, modification, or conversion of such aircraft, and without regard
to whether such aircraft or articles receive duty-free treatment pursuant to
section 601(2)(2).

(3) DEVELOPED COUNTRIES. —The term “developed countries” means countries
so designated by the President.

(4) ELIGIBLE PRODUCTS. —

(A) IN GENERAL. —The term “eligible product” means, with respect to any
foreign country or instrumentality that is—

(i) a party to the Agreement, a product or service of that country or
instrumentality which is covered under the Agreement for procurement
by the United States; or

(i) a party to the North American Free Trade Agreement, a product
or service of that country or instrumentality which is covered under the
North American Free Trade Agreement for procurement by the United
States.

(B) RULE OF ORIGIN. — An article is a product of a country or
instrumentality only if () it is wholly the growth, product, or manufacture
of that country or instrumentality, or (ii) in the case of an article which
consists in whole or in part of materials from another country or
instrumentality, it has been substantially transformed into a new and

different article of commerce with a name, character, or use distinct from



that of the article or articles from which it was so transformed.

(C) LOWERED THRESHOLD FOR CERTAIN PRODUCTS AS A CONSEQUENCE OF

UNITED STATES-ISRAEL FREE TRADE AREA PROVISIONS.—The term “eligible

product” includes a product or service of Israel for which the United States is

obligated to waive Buy National restrictions under—

(@) the Agreement on the Establishment of a Free Trade Area between
the Government of the United States of America and the Government of
Israel, regardless of the thresholds provided for in the Agreement (as
defined in paragraph (1)), or

(i) any subsequent agreement between the United States and Israel
which lowers on a reciprocal basis the applicable threshold for entities
covered by the Agreement.

(D)*! LOWERED THRESHOLD FOR CERTAIN PRODUCTS AS A CONSEQUENCE

OF UNITED STATES-CANADA FREE-TRADE AGREEMENT.— Except as otherwise

agreed by the United States and Canada under paragraph 3 of article 1304

of the United States-Canada Free-Trade Agreement, the term “eligible

product” includes a product or service of Canada having a contract value of
$25,000 or more that would be covered for procurement by the United

States under the Agreement (as defined in paragraph (1)), but for the

thresholds provided for in the Agreement.

(5) INSTRUMENTALITY. —The term “instrumentality” shall not be construed
to include an agency or division of the government of a country, but may be
construed to include such arrangements as the European Economic Community.

(6) LEAST DEVELOPED COUNTRY.—The term “least developed country” means
any country on the United Nations General Assembly list of least developed
countries.

(7) MAJOR INDUSTRIAL COUNTRY. — The term “major industrial country”
means any such country as defined in section 126 of the Trade Act of 1974 and
any instrumentality of such a country.

(19 U.8.C. 2518)

(Amended by P.L. 103-182, Sec. 381(c), Dec. 8, 1993, 107 Stat. 2129; P.L. 103-465,
Sec. 342(f), Dec. 8, 1994, 108 Stat. 4953; Oct. 11, 1996, P. L. 104-295, Sec. 20(c)(12),
110 Stat. 3528.)

Omnibus Trade and Competitiveness Act of 1988

*1 Subdivision (4)(D) added by P.L. 100-449, Sec. 306, Sept. 28, 1988, 102 Stat. 1876, eff. Jan. 1, 1989 only until

termination of United States-Canada Free-Trade Agreement.
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SEC. 7004. SUNSET PROVISION.

The amendments made by this title*3 shall cease to be effective on April 30, 1996,
unless the Congress, after reviewing the report required by section 305(k) of the Trade
Agreements Act of 1979, and other relevant information, extends such date. After such
date, the President may modify or terminate any or all actions taken pursuant to such

amendments.

*3 Amendments made by this title are insert of section 4 of Buy American Act, add of subsections 305(d), (e), ), (g),
(h) and (k) of the Trade Agreement Act, add of subsection 1(c) amendment of sections 2 and 3 of Buy American
Act, amendment of section 633 of the Act of October 29, 1949 and add of subsections 301(d) of the Trade

Agreement Act of 1979
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